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In the Court of Appeals of the District of Columbia 


No. 1866 

Henry B. F. Macfarland, Henry L. West and Jay J. Morrow, 
. Commissioners of the District of Columbia, Appellants 

vs, 

Elizabeth Moore, Sarah E. Moore, Elizabeth A. Moore, 

Melita C. Spelshouse, et al. 


a Supremo Court of the District of Columbia. 

District Court. No. 71 2. 

In re The Extension of Second Street northwest from Elm 
Street north to Bryant Street, of \V Street from its present 
terminus west of Flagler Place to Second Street, and of W 
Street west of Second Street eastwardly to Second Street. 

Exited States of America, 

District of ('ohnnl/m , .ss: 


Be it remembered, That in the Supreme Court of the District 
of Columbia, at the city of Washington, in said District, at 
the times hereinafter mentioned, the following papers were 
filed and proceedings had in the above-entitled cause, to wit:— 

1 Petition. 


Filed February 8, 1907. 

In the Supreme Court of the District of Columbia. 
Holding a District Court. 

District Court. No. 712. 


In re The Extension of Second Street northwest from Elm 
Street north to Bryant Street, of W. Street from its present 
terminus west of Flagler Place to Second Street, and of W 
Street west of Second Street eastwardly to Second Street. 
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To tlu* Supreme Court of tho District of Columbia, sitting 
as a Fnited States District Court. 

The petition of Henry B. F. Maefarland, Henry L. West 
and John Biddle, Commissioners of the District of Columbia, 
respectfully represents:— 

1. That by an Act of Congress approved January 9, 1907, 
entitled “An Act authorizing* the (extension of Second street 
northwest from Kim street north to Bryant street, of \V street 
from its present terminus west of Flagler place to Second 
street, and of W street west of Second street eastwardlv to 
Second street, your petitioners are authorized and directed 
within thirty days after the passage of said Act under and 
in accordance with the provisions of Section 491a to 491m 
both inclusive of Subehapter 1 of Chapter XV of the Code of 

Law for the District of Columbia, to institute in the 
2 Supremo Court of the District of Columbia a proceed¬ 
ing in rein to condemn the land that may be necessary 
for the extension of Second street northwest from Kim street 
northward to Bryant street, with a width of ninety feet, and 
of W street from its present terminus west of Flagler place 
to Second street, with a width of eighty feet, and of W street 
west of Second street eastward to Second street with a width 
of fifty feet; and your petitioners under the authority of said 
Act of Congress and in accordance with the provisions of said 
Sub-chapter One of the ('ode Hie this petition. 

2. That a map or plan showing the land to be taken for the 
said extension of said streets, is hereto annexed as part of 
this petition, marked Kxhibit I). C. Xo. 1. 

3. That the land necessary for the said extension of the said 
streets, (together with the names and residences of the owners 
thereof, as far as the same can be ascertained) is particularly 
described as follows:-- 


Lands to Be Taken to Open 2nd Street from Kim to Bryant. 


Block 25 addition to LeDroit Bark, now assessed as Square 
:n 25. 

Part of lot 21. Beginning* for tho same at th° southwest 
corner of said lot and running thence north with the west 
line thereof 89.74 feet to the south line of Brvant street, thence 
north 82 decrees 59 minutes east 11.04 feet, thence south 5 
degrees 7 minutes east 91.49 feet to the north line of Adams 
street, thence with said line west 19.44 foot to the place of 
beginning, continuing 1591.04 s<p ft. Joseph Paul, owner. 

Part of lot 24, now assessed as lot 800. Beginning for 
3 the same at the southwest corner of said lot and run¬ 
ning thence with the west line thereof north 82.44 feet, 
thence north 82 degrees 59 minutes east 10.79 feet, thence south 
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3 decrees 3 minutes east 53.60 feet, tlienee south 30.96 feet to 
the south line of said lot and tlienee with said south line west 
20 feet to the place of beginning;, containing 1583.1 sq. ft. W. 
Hilev Decide, owner. 

Part of lot 25. Beginning for the same at the southeast 
corner of said lot and running tlienee with the east line thereof 
north 82.4-1- feet, tlienee south 82 degrees 59 minutes west 
18.29 feet, tlienee south 5 degrees 7 minutes east 80.53 feet to 
the south line of said lot, tlienee with said south line east 10.92 
feet to the place of beginning, containing 1187 sip ft. W. 
Hilev, owner. 

Block 34 addition to LeDroit Park, now assessed as Square 
3121. 

Part of lot 8. Beginning for the same at the southwest 
corner of said lot and running thence north with the west line 
thereof 180.39 feet to the south line of Adams street, hence 
with said south line east 0.17 feet, tlienee south 5 degrees 7 
minutes east 179.19 feet to the south line of said lot and thence 
with said south line south 83 degrees 14 minutes west 16.35 
feet to the place of beginning, containing 1478.76 sq. ft. 
Joseph Paul, owner. 

All of lot 7, containing 3631.6 sq. ft. Joseph Paul, owner. 

Part of lot 6, now assessed as lot 804. Beginning for the 
same at the northwest corner of said lot and running tlienee 
south 182.77 foot to the south line of said lot and thence south 
83 degrees 14 minutes west 4.76 feet, thence north 5 degrees 
11 minutes west 169.84 feet, thence north 14 feet, and thence 
east 20 feet to the place of beginning, containing 2729.1 sq. ft. 
Joseph Paul, owner. 

Part of lot 5, now assessed as lot 800. Beginning for the 
same at the southwest corner of said lot and running tlienee 
north 83 degrees 14 minute's east 34.88 feet, thence north 
5 degrees 11 minutes west 185.81 feet to the south line of 
Adams street, thence with said line west 32.85 feet, tlienee 
south 5 degrees 7 minutes west 145.21 feet, thence south 82 
degrees 59 minutes west 9.7 feet, and thence south 15 degrees 
55 minutes east 45.02 feet to the place of beginning, containing 
6066.60 sq. ft. Joseph Paul, owner. 

Part of lot 5, now assessed as lot 802. Beginning for the 
same at the northwest corner of said lot and running thence 
south 14 feet, thence north 5 degrees 11 minutes west 14.05 
feet, and thence east 1.27 feet to the place of beginning, con¬ 
taining 8.89 sq. ft. Joseph Paul, owner. 

Land in block 18, Howard University subdivision, assessed 
as Square 3070. 

4 Part of lot 16. Beginning for the same*at the north¬ 
east corner of said lot and running thence south 5 de¬ 
grees 07 minutes east .150.07 feet, thence north 82 degrees 59 
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minutes oast 27.93 foot, thence in a straight line to the place 
of beginning, containing 121 ()(> sq. ft. Xatlian \Y. Thompson, 
owner. 

r > art oi* lot 17, now assessed as lot SI 5. Beginning for the 
same at the southwest corner of said lot and running thence 
north 7 degrees 1 minute west 7(>.->.*> feet, thence north 5 de¬ 
grees 7 minutes west 73.70 feet, thence north 82 degrees 59 
minutes east 50.72 feet, thence south 5 degrees 11 minutes 
east 150.07 feet, thence south S2 degrees 59 minutes west 
30 feet to the place of beginning, containing 4040.5 s<p ft. 
Nathan \Y. Thompson, owner. 

Part of lot IS. Beginning for the same at the southeast 
corner of said lot and running thence with the east line 
thereof north 7 degrees 1 minute west 70.53 foot, thence 
south 5 degrees 7 minutes east 70.37 feet to the south line of 
said lot, and thence with said south line north S2 degrees 
59 minutes east 2.51 feet to the place of beginning, contain¬ 
ing 95.8 sq. ft. Nathan \Y. Thompson, owner. 

Land in Block 21, Howard Pniversity subdivision, assessed 
as Square 5083. 

All of lot 12, now assessed as all of lots 815, 814, and 815, 
containing 55S4 sq. ft. George IT Moore, owner. 

Paid of lot 11, now assessed as lot 812. Beginning for the 
same at tin* northeast corner of said lot and running thence 
with the east line thereof south 7 degrees 1 minute east 00 
feet, thence south 75 degrees 30 minutes west (k 27 feet, thence 
north 5 degrees 7 minutes west 01.14 feet to the north line 
of said lot, and thence north 82 degrees 59 minutes east 4.1(1 
foot to the place of beginning, containing 312 s<p ft. John IT 
Schmidt, owner. 

Land in Block 10, LeDroit Park, now assessed as Square 
3084. 

Part of lot 7. Beginning for the same at the southeast 
corner of said lot and running thence south 82 degrees 59 
minutes west 27.51 feet, thence north 5 degrees 7 minutes 
west 90.3)2 feet, thence north 70 degrees 52 minutes east 28.19 
feet, and thence south 4 degrees 54 minutes east 99.5 feet- 
to the place of beginning, containing 2714 sq. ft. Thomas R. 
Senior, owner. 

Part of lot 15, now assessed as lot 803. Beginning for the 
same at the southeast corner of said lot and running thence 
south 70 degrees 32 minutes west 28.19 feet, thence north 5 
degrees 7 minutes west 45.82 feet, thence north 73 degrees 
13 minutes east 23.33 feet, and thence south 11 degrees 24 
minutes west 40.7 feet to the place of beginning, containing 
1180 sq.'ft. Thomas R. Senior, owner. 

5 Part of lot 14, now assessed as lot 801. Beginning 

for the same at the southeast corner of said lot and 
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running thence south 73 degrees 13 minutes west 23.33 feet, 
thence north 5 degrees 7 minutes west 25.2(5 feet, thence north 
73 degrees 13 minutes east 20.8 feet, thence south 10 degrees 
52 minutes east 24.87 feet to the place of beginning, contain¬ 
ing 545 sq. ft. Ellen E. Wornelle, owner. 

Part of lot 14, now assessed as lot 800. Beginning for the 
same at the southeast corner of said lot and running thence 
south 73 degrees 13 minutes west 20.80 feet, thence north 5 
degrees 7 minutes west 25.27 feet, thence north 73 degrees 

13 minutes east 18.20 feet, thence south 10 degrees 52 minutes 
east 24.88 feet to the place of beginning, containing 484 sq. ft. 
Ralph II. drier, owner. 

Part of parcel 107 1. Beginning for the same at the north¬ 
west corner of lot 10, block 32, addition to Be Droit Park 
subdivision, and running thence with the line of 2nd street 
prolonged north 5 degrees 7 minutes west 373.40 feet, thence 
south 82 degrees 50 minutes west 32.00 feet, thence south 
15 degrees 55 minutes west 08.21 foot, thence south 73 de¬ 
grees 30 minutes west 37.3 feet, thence south 11 degrees 28 
minutes east 181.08 feet, thence south 5 degrees 10 minutes 
west 85 foot, and thence east 30.12 feet to the place of be¬ 
ginning, containing 12308 sq. ft. (Jeorge E. Moore, owner. 

Part of parcel 107 3. Beginning for the same at the north¬ 
east corner of said parcel and running thence south 7 de¬ 
grees 4 minutes 20 seconds east 8.03 feet, thence west 75.78 
feet, thence north 83 degrees 14 minutes east 75.21 feet to 
the place of beginning, containing 3)37 sq. ft. Jolm A. Moore, 
owner. 

* Part of parcel 107 3. Beginning for the same at the south¬ 
west corner of said parcel and running thence north 15 de¬ 
grees 44 minutes west 100.1(5 feet, thence north 83 degrees 

14 minutes east 21.84 feet, thence south 5 degrees 7 minutes 
east 107.87 feet, thence south 82 degrees 50 minutes west 1.71 
feet to the place of beginning, containing 1270 sq. ft. John 
A. -Moore, owner. 

Part of parcel 107 2. Beginning for the same at the south¬ 
east corner of said parcel and running thence south 83 de¬ 
grees 14 minutes west 117.74 foot, thence west 71.18 feet, 
thence south 5 degrees 7 minutes east 8.30 feet, thence south 
83 degrees 14 minutes west 21.84 feet, thence north 15 de¬ 
grees 44 minutes west 213.2 feet, thence north 83 degrees 14 
minutes east (51.13 feet, thence south 5 degrees 7 minutes east 
122.01 feet, thence east 170.71 feet, thence south 15 degrees 41 
minutes east (58.08 feet to the place of beginning, containing 
22045.01 sq. ft. David J. Saunders, owner. 

That part of Moores Lane described as follows except the 
portion deeded to the District of Columbia in Liber 
0 2757 Folio 235 et. seq. of the land records of the District 
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of Columbia. Begilining for the same at the southwest 
corner of said parcel and running thence mirth 82 degrees 
59 ininut(*s east 30.55 feet, thence north 15 decrees 4-1- minutes 
west 322.5b feet, thence south Sd decrees 14 minutes west 30.oh 
feet, and thence south 15 decrees 44 minutes east 333.20 feet 
to tin* place of beginning, containing 7107 s<|. ft. Joseph 
Paul, owner. 

Part of Moores Lane. Beginning at a ])oint on the south 
line of lot 12, block 21. Howard Pniversitv subdivision, said 
point 1 km live south 73 decrees 30 minutes east 37.3 feet from 
the southeast corner of said lot 12, running thence south 11 
degrees 2S niimites east 1S1.0S feet, thence south 5 decrees 10 
minutes east S5 feet, thence west 5)0.15 feet more or less to 
the eastern line of lot 7, block 10, LeDroit Park subdivision, 
thence with a portion of the east line thereof north 4 degree-; 
54 minutes west SO feet to the northeast corner of lot 7, thence 
with the east line of lot 15 of said block 10, north 11 derives 
24 minutes west 40.7 feet to the northeast corner of lot 15, 
thence with the east line of lot 14 of said block 10, north 10 
degrees 52 minutes west 40.75 feet to the northeast corner 
of said lot 14, thence leaving lot 14 and running north 11 de¬ 
grees 28 minutes west 70 feet to the south line of the afore¬ 
mentioned lot 12, block 21, Howard Pniversitv subdivision, 
thence with the south line thereof north 73 degrees 30 minutes 
east 30.15 feet more or loss to the place of beginning, con¬ 
taining 700S sip ft. (leorge E. Moore, owner. 

Land in Block 25 addition to LeDroit Park subdivision, 
now assessed as Square 5125. 

Part of lot 23. Beginning for the same at the southwest 
corner of said lot and running thence north 30.90 feet, thence 
south 3 degrees 34 minutes east 31.02 feet, thence west 1.03 
feet to the place of beginning, containing 50.8 s<j. ft. \Y. 
Hi lev Decide, owner. 

4. That the aforesaid Act of (’ongress provides that the 
total amount found to be due and awarded as damages pins 
the cost and expenses of the proceedings shall be assessed 
by the jury as benefits, and that said assessments shall be 
made by the jury as contemplated in Section 401 g of the Sub- 
chapter of the Pode hereinbefore referred to, which said Sec¬ 
tion 401 g provides, “that such amount shall be as- 
7 sessed by the jury as benefits and to the extent of such 
benefits against the lots, pieces or parcels of land on 
each side of the street, avenue, road or highway to be opened, 
extended, widened, or straightened, and against any and 
all other lots, pieces or parcels of land which the jury may 
find will be benefited by the opening, extension, widening, or 
straightening, as the jury may find said lots, pieces or par¬ 
cels of land will be benefited; and in determining the amounts 
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to be assessed against said lots, pieces or parcels of land the 
jury shall take into consideration the respective situation and 
topographical conditions of said lots, pieces or parcels of 
land, and the benefits and advantages tliev mav severally 
receive from the opening, extension, widening or straighten¬ 
ing of the street, avenue, road or highway.” 

5. Wherefore, the premises considered, and in accordance 
with the further provisions of Sub-chapter One of Chapter 
XV of the ('ode of Law for the District of Columbia, your 
petitioners pray as follows: 

First. That this honorable Court may cause public notice 
of not less than twenty (20) days to be given of the institu¬ 
tion of these proceedings, by advertisement in three daily 
newspapers published in the District, of Columbia, which 
notice shall warn and require all persons having any in¬ 
terest in the proceedings to appear in this Court at a day to 
he named in said notice, and to continue in attendance until 
the Court shall have made its final order ratifying and con¬ 
firming the award of damages and the assessment of bene¬ 
fits by the jury; and shall cause a copy of said notice to be 
served bv the Fnited States Marshal for the District 
S of Columbia, or his deputies, upon such owners of 
the land to be condemned as can he found by said 
Marshal or his deputies, within the District of Columbia, and 
upon the tenants and occupants of the same. 

Second. That the said Marshal may be directed to sum¬ 
mon a jury of five (5) experienced, judicious, disinterested 
men, who shall he free-holders within the District of Colum¬ 
bia, not related to any person interested in these proceed¬ 
ings and not in the service or employment of the District of 
Columbia or of the United States, to ascertain the damages' 

each owner of land to he taken mav sustain bv reason of the 

• • 

extension of the aforesaid streets, and the condemnation of 
the land necessarv for the said extension, and to assess the 
benefits resulting therefrom; in accordance with the pro¬ 
visions of the aforesaid Act of Congress and the aforesaid 
Sub-chapter One of the Code. 

Third. That such other and further orders may be passed 
and proceedings had herein as are.contemplated by the afore¬ 
said Act of Congress, to the end that the aforesaid land, may 
be condemned and secured for the extension of Second street 
northwest from Elm street north to Bryant street, of W 
street from its present terminus west of Flagler place to 
Second street, and of W street west of Second street east¬ 
wards to Second street, as aforesaid. 

HENRY B. F. MACFARLAXI), 
HENRY L. WEST, 

JOHN BIDDLE, 

('on}inissioucrs of the District of Columbia. 
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E. If. THOMAS, 

J. F. SMITH. 

At t nn/el/s to)' I’ll it miters. 

9 Bistiuct of ( 'oi.r mmia, nn: 

Henry B. F. Maefarland, on oath says: that ho is 
the President of the Board of Commissioners of tin* District 
of Columbia; that In* has read the forego inn* petition by 
them suhscrihed and knows the contents thereof; that the 
facts stated upon his own personal knowle’di*e art 1 true and 
those stated upon information and belief he verily believes 
to be true. 

IIKXKY B. F. M ACFAK LA XI). 

Subscribed and sworn to before me this 7th day of Fch- 
ruarv. A. I>. 1907. 

WILLIAM TIXDALL, 

| sF.Ai.. | A Aifari/ Public, I). ('. 

. 1 / earn rand n in . 

“Xo plat is or was annexed to said petition as part thereof, 
marked Kxhibit I). C. Xo. 1; no plat so Marked is or was 
tiled in tins cause; hut on February S, 1907, a plat annexed to 
said petition was filed not marked as an Exhibit of any kind 
or in any way.” 

10 Xotice and Order at Piddiea(mu. 

Filed March -9, 1907. 

In the Supreme Court of the* District of Columbia. 

I Ioldinii' a 1 list riot ('ourt. 

District (’ourt Xo. 71 Lb 


In re The Extension of Second Street Xorthwest from Elm 
Street north to Bryant Street, of W Street from its present 
terminus west of Flagler Place to Second Street and W 
Street west of Second Street eastwardly to Second Street. 

Notice is herebv navon that the Commissioners of the Dis- 
trict of (’olumbia, })ursuant to the provisions of the Act of 
Congress approved January 9th, 1907, entitled “An Act au¬ 
thorizing the Extension of Second Street Xorthwest from Elm 
Street north to Bryant Street, of \Y Street from its present 
terminus west of Flagler Place to Second Street, and of W 
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Street west of Second Street eastwardly to Second Street’’ 
have filed a petition in this Court prayin<>* the condemnation 
of the land necessary for the Street Extensions provided for 
in the aforesaid Act of Congress as shown on a plat or map 
filed with the said petition, as part thereof, and .praying also 
that a jury of five judicious, experienced, disinterested men, 
who shall be freeholders within the District of Columbia, not 
related to any person interested in these proceedings and not 
in the service or employment of the District of Columbia or 

of the Tinted States, be summoned bv the United States 

' * 

11 Marshal for the District of Columbia to assess the 

damages each owner of land to be taken mav sustain 
by reason of the aforesaid Street Extension and the con¬ 
demnation of the land necessary for the purposes thereof, 
and to assess the benefits resulting therefrom including the 
expenses of these proceedings, as provided for in and by the 
aforesaid Act of Congress. It is, by the Court, this 29th day 
of March, A. 1). 1907, Ordered, that all persons having any 
interest in these proceedings be, and tliev are herebv warned 
and commanded to appear in this Court on or before the 24tli 
day of April, A. 1). 1907, at ten o’clock A. M., and continue in 
attendance until the Court shall have made its final order 
ratifying and confirming the award of damages and the as¬ 
sessment of benefits of the jury to be empaneled and sworn 
herein, and it is further Ordered, that a copy of this notice and 
order be published once in the Washington Law "Reporter 
and on six secular days in the Washington Evening Star, 
The Washington Herald, The Washington Times and The 
Washington Post, newspapers published in the said District, 
commencing at least twenty days before the said 24th day 
of April, A. 1). 1907. It is further Ordered, that a copy of 
this notice and order be served by the United States Mar¬ 
shal or his deputies, upon such of the owners of the land to 
be condemned herein as mav be found bv the said Marshal 

i « 

or his deputies within the District of Columbia and upon the 
tenants and occupants of the same before the said 24tli day 
of April, A. 1). 1907. 

Bv the Court, 

WRIGHT, ' 


Jit st it 


Marshal's Katuni. 


Served copy of the within notice and order on the owners 
of the land to be condemned herein as follows, viz.: 

Elizabeth Moore, David S. Saunders, and John F. Schmidt, 
personally. 
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A pH 11/. 1007. 

John A. Moore, Ellen E. Wornelle, Thomas R. Senior, 
American Security A Trust Co.. Executor of \V. Rilev Deehle 

• t 

by service on (’. J. Bell. president, personally. 


April IS. 1007. 


Joseph Paul, Lewis 
service on (iconic II. 
Ralph W. Grier by serv 


M. Burns, A Howard Lniversitv bv 

ft ft 

SalTord, s(»cretary, personally, and 
ice on his wile. 


April 10, 1007. 


Also upon the following named tenants ayd 
th(‘ said land. viz.: 

Mrs. Harvey. L. M. Stevens, F. Deuterman & 
personally. 


occupants of 
Mildred (’ole 


April 17, 10O/. 

Xo other such owners, tenants or occupants to lx* found in 
the I list riot of (’olunibia. 


April 


-J. 


1007. 

AFLK’K PALM HR, 

. 1 /a I'slial. 
S. 


P! .1 Intimi In Sfrihu Out Pet if Inn , Jr. 

Filed April iM, 1007. 

In tin* Supremo Court of the District of Columbia. 

11 oI< 1 in* a I listriot (’ourt. 

Distri(*t Court Xo. 710. 


In rr The Extension of Second Street northwest from Elm 
Street north to Bryant Street, of W Street from its present 
terminus west of Flagler Place to Second Street, and of 
\V Street west of Second Street eastwardly to Second 
Street. 


Now come Elizabeth Moore, Sarah E. Moore, Elizabeth A. 
Moore, Melita C. Spelshouse, Mary R. Ridgeway, Martha V. 
Larriek, Martha B. Moore, George M. Moore. Hattie Moore 
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Houis, and John A. Moore (who are respectively interested in 
and owners of certain interests in certain pieces or parcels of 
land sought to he acquired under the condemnation proceed¬ 
ings in this cause), and hereby appearing specially only for 
the purpose merely of this motion, and not generally, move 
the Court to strike out the petition in this cause, and the 
order of publication and proceedings thereon, for the fol¬ 
lowing among other reasons, viz.: 

1st. That the petition in this cause should he filed and the 
proceeding instituted in the corporate name of the District 

of Columbia, and bv said District of Columbia as a bodv cor- 

• • 

porate, and not in the name of, or by, the Commis¬ 
sioners of the District of Columbia, and that each 

14 owner should be but is not aetuallv summoned to an- 

« 

swer the same. 

2nd. That said petition should give the true names of 

each and of all owners of anv land or of anv interest or 

* « 

estate in any land sought by this proceeding to be condemned 
and that it should give the quantum of estate and interest 
owned by each of them in each piece or parcel of hind so 
sought to bo condemned; but on the contrary it does not give 
the name of said Elizabeth Moore, Sarah E. Moore, Elizabeth 
A. Moons Melita C. Spolshouso, Mary R. Ridgeway, Martha 
V. Larriek, Martha I». Moons George W. Moore, and Hattie 
Moore Bonis, or of any of them, as to any of the pieces or 
parcels of land sought to be condemned or of any interest 
or estate therein, and does not give the name of John A. 
Moore as to several pieces or parcels of land or interest 
therein sought to he condemned, but gives in lieu thereof the 
name of George E. Moore alone as owner of the same* al¬ 
though said George E. Moore as is well known, or should be 
well known to said petitioners, died many years ago. 

Jrd. That said petition does not state but should state 
the precise quantum of interest and estate, whether fee simple 
for life or for years, which each owner has in each piece or 
parcel of land sought to be condemned. 

4th. That said petition does not state what quantum of 
interest or estate whether a fee simple interest and estate or 
some lesser interest and estate is sought to be condemned in 
each piece or parcel of land. 

5th. That for these, and for many and manifold other 
errors, omissions, irregularities, imperfections, and 

15 defects, appearing upon tin* face of said proceedings, 
the aforesaid parties, appearing not generally but only 

specially for the purpose of this motion, move the Gourt to 
strike out said petition in this cause and the order of publica¬ 
tion and proceedings thereon. 

COX WAV ROBINS OX, 

Solicitor for rarh atul all the abort' named parties. 



12 


I1KNKV li. F. MAT FAR LANI\ FT AL. VS. 


DlSTKlCT OF (’oi.I'MIMA, N.v; r 

1, John A. Moons liavini*’ been first duly sworn according to 
law, do depose and upon oath say that I have read the afore- 
£oing and annexed motion and know the eontents thereof and 
that the facts and statements therein contained are true and 
that the said George E. Moore mentioned in said petition 
as the owner of certain pieces of land therein sought to he 
conveyed died many years ai*‘o (i. <s, about 1887 or 1888) 
and that no actual summons or citation was served upon any 
of the parties named in this motion to the best of your 
affiant’s knowledge and belief, and that only a copy or what 
purported to he a printed copy of the order of publication 
was served upon this affiant and upon the said Elizabeth 
Moore, neither of whom were actual I v cited or summoned 
personally to answer said petition and that no copy of said 
order of publication was served upon any of the other parties 
named in this motion nor were thev actuallv cited or sum- 

i « 

moiled to answer said petition, and that each and all 
lb the parties mentioned and named in this motion have 
certain interests in the pieces or parcels of land sought 
to be condemned and are entitled to have each of their respec¬ 
tive interests and estate in each piece and parcel of land 
sought to be condemned correctly set forth and .their respec¬ 
tive names and residences as owners thereof correctlv set 

9 

forth, and that said petition fails to do so. 

JOHN A. MOORE. 


Subscribed and sworn to before me this 24th dav of April, 
A. I). 1907. 

JOHN R. YOEXG, 

Clerk. 

Bv E. E. WILLIAMS, 

Asst. Clerk. 
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Memorandum. 

April 24, 1907. 

Proofs of publication in Evening Star, Washington Law 
Reporter, Washington Post and Washington Times, filed. 

Motion to Strike Out Overruled. 

Filed Mav 29, 1907. 

In the Supreme Court of the District of Columbia. 
Holding a District Court. 

District Court No. 712. 

In re Extension of Second and W Streets, Northwest in the 
District of Columbia. 

The cause came on to be heard upon the motion of 
17 Elizabeth Moore, Mary R. Ridgeway, Sarah E. Moore, 
Elizabeth A. Moore, Martha V. Larrick (nee MoOre), 
Melita C. Spellshouse (nee Moore), John A. Moore, Martha B. 
Moore, Hattie E. Bonis, and George W. Moore to strike out 
the petition filed herein upon the several grounds set forth in 
said motion, and was argued by counsel; whereupon it is 
this 29th day of May, A. 1). 1907, Ordered, That the said 
motion be and the same is hereby overruled; and to this rilling 
and order of the Court the several parties to said motion 
above named then and there hereby in open court object 
and except. 

JOB BARNARD. 

Amended P(dilion. 

Filed June 2, 1907. 

Tn the Supreme Court of the District of Columbia. 
Holding a District Court. 

District Court No. 712. 

In re The Extension of Second and “W” Streets, northwest. 


Your Petitioners:— 

Henry B. F. Macfarland, Henry L. West and Jay J. Mor¬ 
row, Commissioners of the District of Columbia, by leave of 
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the* Court first 1 ia< 1 and ol)tain(‘d, he*re*bv amemel their original 
petition file*el here*in as follows: 

By insertin^* in lira of tin* words, “(leeir^e E. Moore, 
owner," whenever those* words oeeur in the original 
IS petition. th(‘ f()llowiiu>‘ words, namely: Formerly 
owned by (ieor,i»:e F. Moore, Sr., who died seized and 
possessed thereof and devised the same hy his last will and 
testament as follows; namely: To his wife, Elizabeth Moore, 
he i>’iv{‘s and devises the list*, rents, issuers and profits thereof, 
so lon<i' as she shall live; and at the deeease of his said wife 
Elizabeth Moore lit* yives and devises the same to said testa¬ 
tor's daughter, Mary R. Ridgeway; said testator’s daughter, 
Sarah F. Moore 4 ; said te*stator’s son (ie*or”'e* F. Meieire, dr.; 
said testator's elaii”hte*r Elizabeth A. Moore 4 ; said testator’s 
daughter Martha V. Meiore* (who since the 4 n marrie 4 d and is 
now Martha \ T . Larriek); said te»stator’s dauidite*r Melita C. 
Moore (who since* the 4 n married and is now Medita C. Speds- 
hemse) ; and saiel te*stateir’s son dolm A. Meiore*; thedr heirs, 
and assigns, as tenants in common and not as joint tenants, 
to each an equal peirtion, share* and share* alike*. And saiel 
te*stator’s son, (Je e>ri>e* F. Moore*, (otherwise* called Cemr^e* F. 
Moore*, dr.) the*rcafte*r die*d se*ize*d and posse*sse*e] of his said 
undivided remaineler, inte*re*st anel estate the*re*in, and hy his 
last will and testameait he*(jue*aths anel ”'ive*s the* same* to his 
wife*, Martha B. Me>e>re\ for ln*r use anel benefit during lu*r 
lifetime: anel afte*r he*r eleatli to his two children, Hattie F. 
Bemis and < a e*e> rue* \V. Moore*, who were* a I se> his only heirs at 
law. The* aforesaid Elizabeth Meieire, Sarah F. Moore*, Eliza¬ 
beth A. Moore*. Melita C. Spe , lshouse (m*e* Moore*), Mary R. 
Ridgeway, Martha V. Larriek (nee Meiore), deilm A. Moore, 
Martha B. Meiore*. Hattie Moore Bemis anel (ieon'e \V. Meiore 
are* now the eiwners of the respe*e*tive interests anel estates 
re*spee*tive*ly ve*ste*d in them by anel unde*r saiel wills 
Id ahove*-me*ntione*d or re*fe*i*re*el to, anel all of the*m reside 
in the* District of 'Columbia, exempt the* saiel Hattie* 
Moeire Bemis. wlieise present i , e*sidene*e anel adelress is Mount 
Washington, Maryland. 

In all other resjiects your pe*titiemers remew the averments 
and prayers of thedr saiel original petitiem. 

1IEXRY Ik F. MACFARLAXD, 
IIFXRV L. WEST, 
dAV d. MORROW. 

F. II. THOMAS, 
d. F. SMITH, 

Atti/s. for Petitioners. 
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District of ( kmuMBTA, sv?; 

Henry B. F. Maefarland, being first duly sworn, deposes and 
says: That he is the President of the Board of Commission¬ 
ers of the District of Columbia; that he has read the amended 
petition by them subscribed and knows the contents thereof; 
that the facts therein stated are true to the best of his official 
knowledge and belief. 

HEX BY P>. F. MACFARLAX|I). 

Subscribed and sworn to before me this Jlst dav of Mav, 
A. D. 11)07. 

WILLIAM TINDALL, 

|skai.|. Xotari/ Public, I). ('. 


Endorsed: Leave to file granted. 


JOB BARNARD, 

Justice 


Motion of ('ertuin Parties to Strlbe Out Amended 

Petition, <Cr. 

Filed .Juno 4, 1007. 

In the Supreme Court of the District of Columbia. 

I Iolding a I)istrict ( Mart. 

I)istrict ('onrt. No. 71 2. 


Li re The Extension of Second Street northwest from Dim 
Street north to Bryant Street, of W Street from its present 
terminus west of Flagler Place to Second Street, and of W 
Street west of Second Street eastwardly to Second Street. 

Now come Elizabeth Moore, Sarah E. Moore, Elizabeth A. 
Moore, Mehta C. Spelshouse, Mary R. Ridgeway, Martha V. 
Larriek, Martha B. Moore, George W. Moore, Hattie Moore 
Bonis, and John A. Moore (who are respectively interested in 
and owners of certain interests and estates in certain pieces 
or parcels of land sought to be acquired under the condemna¬ 
tion proceedings in this cause) and hereby appearing specially 
only for the purpose merely of this motion, and not generally 
or for any other purpose, (the original petition filed herein 
having been amended since the filing thereof) renew their pre¬ 
vious motion heretofore filed in this cause, and now move the 
Court as follows, namely: That the Court will strike out the 
petition in this cause as amended, and the order of publication 
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and proceedings thereon, for the following among other rea¬ 
sons, viz; 

1st. That the petition in this cause, as amended, 

21 should he filed and the proceedings instituted by the 
District of Columbia as a body corporate, in the corpo¬ 
rate name of said District of Columbia, and not by or in the 
name of the Commissioners of said District of Columbia. 

2nd. That each owner of anv interest or estate in am* 

• * 

piece or parcel of land sought to be acquired under these pro¬ 
ceedings should have been personally summoned to answer 
the original petition (but none of the parties above mentioned 
wore so summoned) and should be personally summoned to ans¬ 
wer said petition as amended (but none of the parties above 
mentioned are so summoned) and neither the said original pe¬ 
tition, nor said petition as amended, prays tW such summons 
or process. 

2>rd. That said original petition did not ‘state, and said 
petition as amended does not state, what quantum of interest 
or estate, whether a fee simple interest and estate, or some 
lesser interest and estate, or some mere easement or ease¬ 
ments, is sought to be condemned in each piece or parcel of 
land. 

4th. That the proceedings in this cause were not filed and 
instituted within the time authorized, directed and prescribed 
by the Statute or Statutes in such case made and provided; 
but that the same was instituted and filed too late, and the 
impetration of the proceedings was after the time allowed by 
the law in such case made and provided. 

f)th. That the Statutes mentioned or referred to in said 
original petition, and in said petition as amended, are uncon¬ 
stitutional and void, and therefore neither said original nor 
said petition as amended, can be maintained under stat- 

22 utes, or under the law in such case made and provided. 

(>th. That certainly the provisions of said Statutes 
as to assessments of benefits are unconstitutional and void, 
and all statements, allegations and prayers famcerning as¬ 
sessments of benefits have no proper place in said original 
petition, or said petition as amended, and said original 
petition and said petition as amended should consequently be 
struck out for these defects; or else all such portions of the 
same should be struck out therefrom. 

7th. And the parties aforesaid appearing as aforesaid fur¬ 
ther move the Tourt to strike out the order of publication in 
this cause and all proceedings thereou because it now appears 
by said petition as amended that the parties aforesaid have 
certain interests and estates in certain pieces or parcels.of 
land sought to he acquired under the condemnation proceed¬ 
ings in this cause, and because said order of publication and 
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said proceedings thereon did not contain or give their or any 
of their addresses as required hv law and the Statute in such 
ease made and provided; nor give their names and addresses 
as owners of the parcels or of any of the parcels of which said 
petition as amended alleges that George E. Moore, Senior, 
was formerly the owner; and that said order of publication 
and the proceedings thereon as passed and as published was 
defective and had and insufficient in these respects and failed 
to comply with the requirements of the law and of the Statute 
in such case made and provided, and that the same should be 
([Hashed, and for nothing held. 

22 8th. That for these and for many and manifold other 

errors, omissions, irregularities, imperfections and de¬ 
fects, appearing on the face of said proceedings as amended, 
the aforesaid parties appearing not generally but only spe¬ 
cially for the purpose of this motion, and for no other purpose, 
move the Gourt to strike out said petition as amended in this 
cause and said order of publication and proceedings thereon; 
and further move the Gourt to strike out said order of ptibli- 
eation and proceedings thereon. 

('OXWAV ROBIXSOX, 

Solicit or for each and all the ahorc named parties. 
District ok ( Mi.c.miua, ss: ! 


I, John A. Moore, having been first duly sworn according to 
law, do depose and upon oath say that 1 have read the fore¬ 
going and annexed motion and know the contents thereof and 
that the facts and statements therein contained are true and 
that the George E. Moore who is mentioned in the original 
petition as the owner of certain pieces or parcels of land 
therein sought to he condemned and the George E. Mpore, 
Senior, mentioned in said petition as amended as formerly 
owning and as Inning died seized and possessed of .said 
pieces or parcels of land, died many years ago (i. e. on Octloher 
24, 1887) ; that no actual summons or citation was served upon 
any of the aforesaid parties named in this motion to the best 
of your affiant’s knowledge and belief nor was any copy 
24 or anything purporting to he a copy, or printed copy 
of the order of publication, served upon the said Sjirali 
E. Moore, Elizabeth A. Moore, Melita G. Spelshouse, Mary 
R. Ridgeway, Martha V. Garrick, Martha B. Moore, George 
W. Moore, and Hattie Moore Bonis, or upon any of them, and 
that all of them except the said Hattie Moore Bonis are resi¬ 
dents of this District and could have been served therewith at 
any time since the filing of the original petition and that tjiere 
is no reason or excuse for their not having been served there¬ 
with ; that said order of publication and the publication thereof 



is 


111-XkY W. V. MACKAK1.ANP, KT AL. VS. 


does not <*(>iitain 11 k i necessary. requisite and sullieMont stato- 

ments to constitute' constructive notice to tin* parties, or any of 

the parties to this motion to give tile Court jurisdiction as to 

them of the proceedings in this cause*; and that each and all of 

the* parties mentioned and named in this motion have* certain 

interests in piece»s or parcels of land sought to he condemmed 

hy tlie*se* proce'cdings and are entitleel to have* the* order of 

publication and the* publication tlmreof state* their respective* 

intere*sts ami ('state* in eae*h piee-e* or parcel of land sought to 

he* condemned in which tlu*v or anv of them are* interested 

♦ • 

correct Iv se*t forth together with the'ir name's and residences 
as owners there*e>f to give the* Court any pretemse of juriselic- 
tion by publication or constructive* notice* so far as the*y are* 
con('(*rn(‘d. 

JnllX A. MOO \IK. 

Suhse*ribed and sworn to before* me* this lO" dav of Mav, 
A. 1). 1007. 

J. R. YoCXC. rink. 

I»v W. la. WILLIAMS. Asst. ('1c rk. 
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( )j>iuin)t. 


Filed I)(‘c(*ml)e*r 1 1, DOT. 

In the* Supreme* Court of the 1 District of Columbia. 

I lohling a I )ist rict (’ourt. 

Xo. 71 1. District ('ourt. 

In the* Matter of the* Kxtension of Se*cond Stre*et northwest 
from lalm Street north to Bryant Sh*e*ot, of \V Stre*«*t from 
its presemt terminus we*st of Flagler Place to Second Street, 
and of W Street we*st to Second Street e*astwai'dly to Second 
St re*e*t. 


In this matter an anumded pe*tition was fileel, and a motion 
lias been made on behalf of some* of the* owners of the land to 
In* conelemneel, to strike* out the* amended petition; and also the* 
motion to strike out the original petition has been remewed. 

Among tin* points most strenuously argued on behalf of the 
respondents, or land owners, is the fourth re*ason state*d, 
namely, because the proceedings were not tiled and instituted 
within the time authorized by the* statute*. 

The proceeding is (mtered under a special Ae*t of Congress, 
passed dan. 9th, 1907; and it says that “within thirty days 
after the* passage of this act, the* Commissioners of the* Dis- 
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trict of Columbia bo, and tliov arc herebv, authorized and 
directed, to institute, in the Supreme Court of the District of 
Columbia, a proceeding in ran to condemn the land,” etc. 

The act having been approved on dan. 9th, if the 
l2(i thirtv davs limitation should commence on dan. lOtli, 
and the petition he filed on the 8th of February, it would 
he within the period of thirty days. 

If, however, the day of the passage of the act is to be 
counted, the 8th of Februarv would he the thirtv-first dav, 
and therefore too late, within the terms of the statute; so that 
the question as to whether the petition was filed in time or not, 
must ho determined by the construction to he placed on the 
lamvua^e “within thirty days after the passage of this act.” 

As a rule, the law recognizes no fractions of a day; and it is 
argued that as soon as the act was approved on dan. 9th, 
1907, the Commissioners might on that day have filed the 
petition; and that therefore it was a lawful day to he counted 
as one of the thirty. For if the petit ion could have been filed 
that dav, and the legislature had intended to give onlv thirtv 
days in which to file the petition, and the court should hold 
that the 8th of Februarv would be in time, then it would be 
plain that the Commissioners would have thirty-one days in¬ 
stead of thirty, in which to begin the proceeding. 

If the act had said “thirtv davs after the dav on which the 

« « * ! 

act was approved,” there would he no room for construction; 
hut the thirty days were' required to begin from the date of the 
passage of the act, that is to say, thirty days after the signing 
of approval by the President to the act. 

The question then is, shall the day when the act was passed, 
January 9th, be counted ! 

27 The statute under which this proceeding is had being 

one defining the time and the manner in which the power 
of eminent domain is to he exercised, must he strictly con¬ 
strued. That is tv> say, that the municipality is to take noth¬ 
ing by implication, but there must he statutory authority for 
every step in the proceeding. 

In the case of Drown v. Macfarland, 19th Appeals I). C., 
;”).*)(), Chief Justice A Ivey says, 

“The owners of lands proposed to he condemned are placed 
in the position of defendants or opponents of the proceeding of 
condemnation; and. consequently, all affirmative acts pro-, 
scribed by the statute in p-rfe'ding the proceeding, must he 
shown to have been complied with by the parties authorized to 
take and prosecute the proceeding. The whole proceeding is 
strictly statutory, and it must he affirmatively shown that all 
the provisions of the statutes that apply to the proceedings 
have been substantially complied with. Otherwise the whole 
proceeding would he void and without effect.” 
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hi the Binney case. 2nd I > I a 11 < I. 129, tin* court says, in rela¬ 
tion to a statute for condemnation of land. “An act of this 
sort deserves no favor. To construe it liberally would be 
sinning against tin* riidit of }>rojx*rty.'’ 

Belcher Sm>‘ar Refining Sompany v. St. Louis Brain Fleva- 
tor Sompany, S2 Missouri, 121. 

Vanhorne's lessee v. Dorrance, 2 Dali., .*>().*>. 

Having in mind that statut(»s of this character arc to he 
strictly construed, shall any more 1 time he allowed than 
2S that expressly id veil hy tin* statute in which to institute 
the* proceeding.* 

There tain he no question hut what the* aid of Sundress in¬ 
volved in this ease was passed on t Ik* 9th day of January. DOT; 
and that it took efleet on that day. 

Therefore, if there was no reason or authority for making 
an exception to the i» - eneral rule that fra(*tions of a day were 
not counted, (and there seems to he no such reason ill this 
case), then the day on which tin* act was passed was a day 
on which the petition could have been filed; and if in addition 
to that day, thirty more days were to Ik* allowed, the authori¬ 
ties seeking the condemnation would have more* than thirty 
days in which they were authorized to file tin* petition; and 
that authority would have to he allowed to them hy impreca¬ 
tion, rather than hy an express provision. 

I'nless fractions of a dav an* to he considered, the* dav on 

* • 

which tin* act was passed must count for a whole day; so that 
tlu* last day on which tin* petition could have been properly 
fill'd would have been the 7th day of February, instead of tli * 
Kth. 

February 7th was on Thursday, so that then* could have 
been no reason why the petition could not have* been filed on 
that day, as there miidit have been if it had occurred on 
Sunday. 

1 am a wan* that the Supreme (’ourt of tin* Suited States lias 
held that an appeal which is to he taken within two years after 
the entry of judgment, under Section 100S, Revised Statutes of 
the Suited States, may he taken within two years after tin* 
day on which the entry is made. 

29 (Tedit (’onipany v. Arkansas Sentral Railway Som- 

pany, 12S S. S., 2oS. Smith v. Bale, 127 S. S.. 7)77. 

I have been cited, however, to the later case of Taylor 
against Brown, 147 S. S., (HO, when* tin* court holds that the 
day of the issue of the patent to an Indian should he counted 
as a whole day, in estimating the time wherein the Indian was 
prohibited from making sale of the land. In that case five 
years was fixed by the act for tlu* protection of the Indian ; and 
the dav on which the patent was issued was held as the first 
day of that period. 
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The law with regard to counting fractions of a (lav will be 
found discussed in the ease of Louisville against the Bank, 
104 l T . S., 400; and 1 see no reason why the rule as to fractions 
being counted should be applied to a ease like the present. 

In the case of Arnold v. t\ S., 0th (Taneh, 105, the court held 
that where the computation is to be made from an act done, 
the day on which the act is done is to be included. 

If the thirty days mentioned in this act is to be treated as a 
statute of limitations, then bv analogv it begins to run on the 
day the act was passed, because the general limitation law 
provides that the accrual of a (anise of action means the right 
to institute and maintain the suit, and whenever one person 
may sue another a cause of action has accrued, and the statute 
begins to run from that daw 

i 1 • 

Tested bv this law this statute of limitations of thirtv da vs 
• • • 

certainly begins to run on the day the law was passed, to wit, 
January 9th, 11)07. 

JO 4 he legislative body, in conferring a Tight, may fix a 

limitation to the exercise of that right, so that where a 
statute gives a right of action or proceeding which di<jl not 
exist at the common law, and at the same time, while giving 
the right, fixes the time within which the right mav be en- 
forced, the time so fixed becomes a limitation or condition on 
such right, and will control, no matter in what forum the action 
mav be brought. 

As stated in Wood on Limitations, Section 9: 

“In creating the right, the legislature has the power to 
impose any restrictions it sees fit, and the conditions so im¬ 
posed qualify the right, and are an integral part thereof ^tliey 
are conditions precedent, so to speak, that must he complied 
with, or the right does not exist.” i 

It will be conceded that until tin* passage 1 of the act of Jan. 
9, 1907, the Commissioners had no power to institute this 
proceeding; so that the question of power must be considered 
as coming under the terms of the said act, and as being 
limited bv the terms thereof. 


If they have not commenced the proceeding within the time 
specified, they would have no more right to commence it after 
that time than tliev would have had to commence it before 

♦ v 

the passage of the act. 

I am therefore forced to the conclusion, considering the lades 
of construction in such cases, that the right to begin the pro¬ 
ceeding existed on the 9th day of January, 1907, immediately 
on the approval of the said act; and that, counting that day as 
one of the thirty days, (which must be done, or more 
41. than thirty days he given in which the act could be per¬ 
formed), that the proceeding was instituted too late; 
and for that reason the power to institute it was lost, under 
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the terms of th(‘ act creating that power. 

It follows, if thcourt is correct in this, that the proceeding 
will have to he dismissed. 

This conclusion renders it unnecessary to decide the other 
questions presented in argument at this time. 

JOB BARXAR1), 

Justice. 

Order , J nd // me u t d' Decree Strih'infi Out Orifjimil P< I if ton , d’e. 

Filed 1 )ecemher 1 ti. 10( )7. 

in the Su]>r(‘ine ('ourt of the District of Columbia. 

I folding a 1 list rict ('ourt. 

1 )ist rict (’ourt. Xo. 71 i\ 

In rr The Kxtonsion of Second Street northwest from Him 
Street north to Bryant Street, of \V Street from its present 
terminus west of Flagler Blare to Second Street, and of W 
Street west of Second Street eastwardlv to Second Street. 


This cause coming on to he heard upon the motion of Hliza- 
beth Moore, Sarah H. Moore, Hlizaheth A. Moore, Melita ('. 
Spelshousc, Mary R. Ridgeway, Martha V. Harrick, Martha 
B. Moore, <leorue \V. Moore, Hattie Moon 1 Bonis, and John A. 

Moore tiled in this cause on the 4th day of Juno, A. I). 
1)2 BMC, to strike out-the original petition in this cause, 
and tlie petition in this cause as amended, and the order 
of publication and proceedings thereon, and liavim»* been fully 
argued by (*ouns(»I for the respective parties. 

it is this Kith dav of I )eeemher, A. I). KM)?,.upon eonsidera- 
lion thereof by. the' court, adjudged, ordered and decreed as 
follows, namely: that said motion bo, and the same is hereby 
granted; that the original petition in this cause, and said peti¬ 
tion in this cause as amended, and said order of publication 
and proceedings thereon, he. and the same are hereby struck 
out; that the proceedings in this cause be, aiid they are, hereby 
dismissed at the cost of the petitioners in this (anise: and that 
said defendants, Hlizaheth Moore, Sarah H. Moon*, Hliznbeth 
A. Moon*. Melita C. Spelhouse. Mary R. Ridgeway, Martha \ r . 
Larriek, Martha B. Moons (ieori'V W. Moons Hattie Moore 
.Bonis, and John A. Moore recover their respective costs of 
suit in this cause against the petitioners in this cause, to be 
taxed by the clerk, and have execution thereof. 

By the ('ourt, 

JOB BARXARD, 

J list in'. 
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And to this ruling and judgment of the Court, the petition¬ 
ers except and in open court note an appeal therefrom to the 
Court of Appeals. 

JOB BARNARD, 

(). K. Justice. 

J. F. SMITH. 

33 Directions to Clerk for Preparation of Transcript 

o f I? ('cord. 

Filed January 13,1J)0S. 

In the Supreme Court of the District of Columbia. 

I folding a District (hurt. 

District ( ’ourt. No. 71 2 . 

In rc The Extension of Second Street northwest from Elm 
Street north to Bryant Street, of \Y Street from its present 
terminus west of Flagler Place to Second Street, and of AY 
Street west of Second Street eastwardlv to Se(*ond Street. 


It is hereby stipulated and agreed by and between the 
Attorney for the Commissioners of the District of Columbia 
(Appellants) on the one side, and the Attorney appearing 
specially and not generally for Elizabeth Moore, Sarah E. 
Moore, Elizabeth A. Moore, Melita C. Spelshouse, Mary R. 
Ridgeway, Martha V. Larrick, Martha B. Moore, George AY. 
Moore,.1 Iattie Moore Bonis, and John A. Moore, on the other 
side, that in making up the transcript of record on the appeal 
to the Court of Appeals of the District of Columbia, the Clerk 
shall include the following parts of the record in the transcript 
of record as sufficient for the determination of the questions 
involved, and it is hereby agreed that these parts are sufficient 
for that purpose, and shall constitute tin* transcript of record 
on said appeal, namely: 

I. The original petition, and affidavit thereto, filed Febru¬ 
ary 8, 1907. 

,‘D 2. Memo:—“No plat is or was annexed to said pe¬ 

tition as part thereof, marked Exhibit D. C. No. 1 ; no 
plat so marked is or was filed in this cause; but on February 
8, 1907, a plat annexed to said petition was filed not marked as 
an Exhibit of any kind or in any way.” 

J. Notice and Order of Publication passed and filed on 
March 29, 1907, together with the Marshal’s return endorsed 
upon the back thereof. 

J. Motion of Elizabeth Moore et al. to strike out petition, 
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Ac.. with affidavit in support of said motion, filed April -4, 
15)07. 

5. Memo : “ Proof of Publication, of said notice and order 

of Publication, in ‘The Keening Star/ in ‘The Washington 
Law Reporter/ in ‘The Washington Post/ and in ‘The Wash¬ 
ington Times/ wa.s filed April 24, 15)0?/* 

(>. Order overruling said motion of Elizabeth Moore et al. 
to strikeout petition passed and filed on May 2b, 1007 (M. (>, 

p. 100). 

7. Amended petition, and affidavit thereto, filed June 4, 
1007. 

S. Motion of Klizabeth Moore et al. (renewin'*; their pre¬ 
vious motion) and moving the Court to strike out the petition 
as amended. and the order of publication and proceedings 
thereon, with affidavit in support thereof, filed dune 4, 1T!7. 
b. Opinion of Mr. .Justice Barnard filed December 12. 1007. 
10. ()rder and decree u'rantinu' said motion to st rike out, A*., 
and dismissing proceedings passt‘d and filed on Devin- 
,47) ' her lb. 1007 ; and appeal therefrom. ( M. (i. p. .) 

11. This stipulation. 

JAS. FRAXCIS SMITH, 

Aflnrnrii h>r ('n d> m ts>iniir rs I). (\, A pprlfinifs. 

d. 

('OX WAV I\Ol»l XS( )X. 

A finn/i i) for sniff FAizahrfh Mnnrr. Sarah F. Mnnrr, Kliza- 
hefh A. Mnnrr, Mali fa ( \ S prfsh n Use. Man/ IF I\ if/f/eire 1/, 
Marl ha l . Lnrrirh', Mar! ha II. Mnnrr, (Irnrfjr IP. Mnnrr, 
flat fir Mnnrr Ilniiis, and John r1 . Mnnrr, Ai pfudlrrs. 


.1/ rnmrand am. 


January 41. 100S. 

Order extending; time for filing trans<*ript to February lath, 
1008. 


4(i Supremo Court of the District of (’olnmbia. 

Cnitko Status of Amkiuca, 

Disfrirt of C nlnmhia, ss: 


L John R. Vouiiii', Olerk of the Supreme Oourt of the Dis¬ 
trict of ('olnmbia. hereby certify the foregoini** paires numbered 
from 1 to 47), both inclusive, to be a true and correct transcript 
of the record according to directions of counsel herein filed, 
copy of which is made part of this transcript, in (anise Xo. 712, 
District Court, entitled In Re: The Extension of Second street 
northwest. Ac., as the same remains upon the files and of 
record in said Court. 
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In testimony whereof, I hereunto subscribe my name and 
affix the seal of said ('onrt, at the city of Washington, in said 
District, this 12th dav of February, A. 1). 1908. 

JOHN R. YOUNG* 

[ seal. I Clerk . 


Endorsed on cover: District of Columbia Supreme Court. No. 
1866. Henry B. K. Macfarland et al., appellants, vs. Elizabeth 
Moore, et al. Court of Appeals, District of Columbia. [Filed 
Feb. 13, 1908. Henry W. Hodges, Clerk. 




























IN THE 


Court of Appeals, District ot Columbia. 

No. 1866 . 


Henry B. F. Macfarland, et al, 

VS . 

Elizabeth Moore, et al. 


BRIEF FOR APPELLANTS 

Statement of Case. 

! 

An Act of Congress approved January 9, 1907, provided: 

“That under and in accordance with the- provisions 
of sections four hundred and ninety-one a to four hun¬ 
dred and ninety-one n, both inclusive, of subchapter 
one of chapter fifteen of the Code of Law for the 
District of Columbia, within thirty days after the 
passage of this act the Commissioners of the District 
of Columbia, be, and they are hereby, authorized and 
directed to institute in the Supreme Court of the Dis¬ 
trict of Columbia a'proceeding in rem to condemn the 
land that may be necessary for the extension of Second 
street northwest from Elm street northward to Bryant 
street, with a width of ninety feet, and of W street 
from its present terminus west of Flagler place to Sec¬ 
ond street, with a width of eighty feet, and of W 


f 
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street west of Second street eastward to Second street, 
with a width of fifty feet.” 

Section two of the act provided: 

“That assessments shall be made by the jury as bene¬ 
fits as contemplated in section four hundred and ninety- 
one g of the subchapter of the Code hereinbefore re¬ 
ferred to: Provided, That the total amount found to 
be due and awarded as damages, plus the cost and ex¬ 
penses of the proceedings, shall be assessed by the said 
jury as benefits.” 

Subchapter one of chapter fifteen of the Code is a general 
law prescribing the mode of procedure in street extension 
cases. Section 491 g of that act is as follows: 

“That of the amount found to be due and awarded 
as damages for and in respect of the land to be con¬ 
demned for said opening, extension, widening, or 
straightening, plus the costs and expenses of the pro¬ 
ceeding, such amount shall be assessed by the jury as 
benefits, and to the extent of such benefits, against the 
lots, pieces, or parcels of land on each side of the 
street, avenue, road, or highway to be opened, extended, 
widened, or straightened, and against any and all other 
lots, pieces, or parcels of land which the jury may find 
will be benefited by the opening, extension, widening, 
or straightening, as the jury may find said lots, pieces, 
or parcels of land will be benefited; and in determining 
the amounts to be assessed against said lots, pieces, or 
parcels of land the jury shall take into consideration 
the respective situations and topographical conditions 
of said lots, pieces, or parcels of land, and the benefits 
and advantages they may severally receive from the 
opening, extension, widening, or straightening of the 
street, avenue, road, or highway. And where part of 
any lot, piece, parcel, or tract of land has been dedi¬ 
cated for the opening, extension, widening, or straight- 
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ening of the street, avenue, road, or highway, the jury, 
in determining whether the remainder of said lot, piece, 
parcel, or tract is to be assessed for benefits, and the 
amount of benefits, if any, to be assessed thereon, shall 
also take into consideration the fact of such dedication 
and the value of the land so dedicated. If the total 
amount of the damages awarded by the jury and the 
costs and expenses of the proceeding be in excess of the 
total amount of the assessments for benefits, such ex¬ 
cess shall be borne and paid by the District of Co¬ 
lumbia.” 

Pursuant to these provisions the Commissioners of the 
District of Columbia on February 8, 1907, filed their peti¬ 
tion setting up the aforesaid acts of Congress, a description 
of the land needed for the street extensions provided for 
in the act of January 9, 1907, together with the names'of 
the owners thereof, so far as the same could be ascertained, 
and praying the court to direct the marshal to summon a 
jury, and that the other necessary proceedings prescribed by 
the act of Congress should be taken and had, to the end that 
the lands needed for the extension of said streets might be 
acquired for that purpose. 

Thereupon, by order of the court, a notice was pub¬ 
lished, stating, in effect, that, under the provisions of the 
act of Congress before referred to, the Commissioners of 
the District of Columbia had filed their petition in the Dis¬ 
trict Court for the condemnation of the land necessary for 
the extension of the streets therein mentioned, and praying 
that the marshal be directed to summon a jury for the pur¬ 
pose of ascertaining the value of the land needed to be taken 
for the said street extensions, and to assess the benefits re¬ 
sulting from the same, in accordance with the provisions 
of the statute, and warning all persons interested to appear 
in court at a day named and to remain in court until the 
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final ratification of the verdict to be returned bv the iurv. 

w' •/ ar 

This notice, by order of the court, was published in the 
Washington Law Reporter and three daily newspapers, and 
it was further ordered that a copy of the notice should be 
served on such of the owners of the land to be taken as 
could be found by the marshal or his deputies within the 
District of Columbia. 

The notice was duly published and copies served, as re¬ 
quired by the order, upon such owners as could fee found by 
the marshal within the District of Columbia, as shown by 
the marshal’s return (R., p. io). 

Thereupon, the heirs of one George E. Moore, who is 
mentioned in the original petition as the owner of one or 
more of the parcels of land sought to be condemned, moved 
the court to strike out the petition, upon various grounds, 
one of which was that the petition did not contain the names 
of the said heirs as owners of certain parcels of land, nor their 
residences, but contained the name of George E. Moore as 
the owner of said parcels of land, the said George E. Moore, 
as alleged in said motion, being the ancestor of the said 
heirs. The court overruled the said motion to strike out, 
and the petitioners, by leave of the court, filed an amend¬ 
ment to their original petition in which the name of George 
E. Moore is stricken from the petition, as the owner of said 
parcels of lands, and the names and residences of the said 
heirs were inserted instead. The amended petition also set 
out the various interests of the said heirs in the said parcels 
of land. 

Thereupon the said parties filed a motion to strike out 
the amended petition and renewed their motion to strike 
out the original petition upon the additional grounds, (i ) 
that the proceedings in this case were not filed and instituted 
within the time authorized, directed and prescribed by the 
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statute; and, (2) that the statute under which the proceed¬ 
ings were directed to be had was unconstitutional. 

The court, after argument, sustained the motion, passed 
an order striking out the original and amended petitions, to¬ 
gether with the proceedings had thereunder, and dismissed 
the case; from which order the Commissioners of the Dis¬ 
trict of Columbia appealed. 

Assignment oe Errors. 

I 

1. The court erred in holding that the day of the passage 
of the act should be included in the computation of the time 
within which the proceedings were directed by the statute 
to be instituted. 

2. The court erred in sustaining the motion of the ap¬ 
pellees to dismiss the proceedings. 

Argument. I 

I 

1 

I 

I. 

The proceedings were brought within the time 

EIMIT PRESCRIBED BY THE ACT OP CONGRESS. 

As will be seen by the opinion of the court below, which 
appears in the record at page 19, the ruling of the court 
was based exclusively upon the contention of the appellants 
that the proceedings were not brought within thirty days 
from the passage of the act, the court holding that the day 
of the passage of the act should be included in the compikta- 
tion of the time within which the proceedings were directed 
to be instituted. 

Upon that proposition it is submitted that the court below 
was clearly in error. 

While there is considerable conflict of authority in the 
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early English and American decisions on this proposition, 
the modern authorities are, almost without dissent, to the 
effect, as stated in the American and English Encyclopedia 
of Law, Vol. 28, p. 214, that: 

“Where the computation is to be made from or 
after an act done, or the time of an act, or the happen¬ 
ing of an event, the rule, supported by the weight of 
authority, is that the day of the act or of the happen¬ 
ing of the event is to be excluded, and the last day of 
the period included.” 

And further: 

“A large number of old cases and a few modern ones 
hold that the day of the act or of the event is to be 
included, but nearly all of these cases are now over¬ 
ruled or disregarded in the jurisdictions where decided. 
Idem, p. 2T4.” 

A very large number of authorities from nearly every 
State in the Union are cited covering this proposition. A 
few only will be referred to here. 

First, the case of Taylor rs. Brown, 147 U. S., 640, which 
appears to be the main authority for the contention of the 
appellees, but which, it is submitted, rather supports the 
position of the appellants. That was a case in which an 
Indian had taken out a patent upon a tract of 160 acres of 
land under the Homestead Law, which provided that the 
title to lands acquired by any patent, by virtue hereof, shall 
not be subject to alienations or incumbrance, either by 
voluntary conveyance or the judgment, decree or order of 
any court, and shall be and remain inalienable for a period 
of five years from the date of the patent issued therefor. 
The patent was issued on June 15, 1880. On June 15, 1885, 
the patentee by deed conveyed the land covered by the patent 
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to the plaintiffs. It was contended that the provision of the 
act restricting the right of alienation for a period of five 
years from the date of the patent rendered the deed in¬ 
valid, it having been executed before the expiration of the 
prescribed period. The Chief Justice, in discussing the 
question, said: 

The question, upon the disposition of which the de¬ 
cision of the Supreme Court of the Territory was 
based, and which we are first to consider, arises upon 
the proper construction of the proviso to the fifteenth 
section. The restraint on alienation was to continue 
for a period of five years. Was it the intention that 
the computation of time should include the day of the 
issue of the patent? If so, the deed of June 15, 1885, 
was not invalid, and the decree must affirmed. 

In Matthews vs. Zane, 7 Wheat., 164, 211, Mr. 
Chief Justice Marshall remarked that it was the known 
rule “that a statute for the commencement of which 
no time is fixed, commences from its date;” and in 
Arnold vs. United States, 13 U. S., 9 Cranch, 104, 120, 
in which it was held that a statute providing that it 
should take effect “from and after the passing of this 
act” took effect immediately, Mr. Justice Story said 
that “it is a general rule that when the computation is 
to be made from an act done, the day on which the 
act is done is to be included.” 

But this cannot be said to be a universal rule either 
in England or this country. Webb vs. Fairmaner, 3 
M. and W., 473 ; Robinson vs. Waddington, 12 Q. B., 
753; Sheets vs. Selden, 2 Wall., 177; Williams vs. Cal¬ 
vert, 34 Md., 672 ; Parkinson vs. Brandenburg, 35 Minn., 
294; Bemis vs. Leonard, 118 Mass., 502, where many 
cases are referred to and considered. * * * 

While it is desirable that there should be a fixed and 
certain rule upon this subject, it must be conceded that 
the rule which excludes the terminus a quo is not ab¬ 
solute, but that it may be included when necessary to 
(jive effect to the obvious intention. 
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This was the view entertained by Lord Mansfield, 
who ruled in Pugh vs. Duke of Leeds, 2 Cowp., 714, 
that “the sense of the word ‘from’ must always depend 
the context and subject matter, whether it shall be con¬ 
strued inclusive or exclusive of the terminus a quo." 

In Lester vs. Garland, 15 Ves., Jr., 184, it was held 
by Sir William Grant that in computing time from an 
act or event, no general rule of inclusion or exclusion 
should be laid down; that it depended on the reason of 
the thing according to the circumstances. 

In Griffith vs. Bogert, 18 How., 158, 163. the law 
of Missouri allowed the lands of a deceased debtor to 
be sold under execution, but prohibited it from being 
done until after the expiration of eighteen months 
from the date of the letters of administration upon his 
estate. The case involved a sale which took place on 
the first of May, 1821, the letters of administration be¬ 
ing dated November 1, 1819, and it was held that the 
sale was valid as the terminus a quo should be included. 
Mr. Justice Grier, speaking for the court, discussed 
the vexed question of the inclusion or exclusion of the 
terminus a quo with great vigor, and said: “It would 
be tedious and unprofitable to attempt a review of the 
very numerous modern decisions, or to lay down any 
rules applicable to all cases. Every case must depend 
on its own circumstances. Where the construction of 
the language of a statute is doubtful, courts will always 
prefer that which will confirm rather than destroy any 
bona fide transaction or title. The intention and policy 
of the enactment should be sought for and carried out.” 
And, reasoning upon the case in hand, he abided: “The 
object of the legislature was to give a stay of execution 
for eighteen months, in order that the administrator 
might have an opportunity of collecting the assets of 
the deceased and applying them to the discharge of his 
debts. The day on which the letters issue may be used 
for this purpose as effectually as any other in the year. 
The rights of the creditor to execution are restrained 
by the act for the benefit of the debtor’s estate. The 
administrator has had the number of days allowed to 
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them by the statute to collect his assets and pay the 
debts. The construction which would exclude the day 
of the date is invoked, not to avoid a forfeiture or con¬ 
firm a title, but to destroy one, obtained by a purchaser 
in good faith under the sanction of a public judicial 
sale.” i 


And it was upon the theory suggested in his opinion ^nd 
upon the decision cited therein that the Chief Justice in that 
case decided that the deed was valid, adopting the construc¬ 
tion which would aid the validity of the transaction, rather 
than one which would invalidate it, which is the theory'of 
the appellant in the case at bar. ! 

The case of Arnold vs. U. S., 9 Cranch, 104*. 120, the 
other case cited by the other side, and which is referred to 
in the above mentioned opinion, merely decides that a statute 
providing that it should take effect “from and after the 
passing of this act” took effect immediately—the further 
statement of Judge Story, that “it is a general rule that 
when the computation is to be made from an act done, the 
day on which the act is done is to be included” being merely 
dictum, and, in so far as the force of an adjudication may 
be claimed for it on this proposition, having been repeatedly 
and expressly overruled. 

In the case of Sheets vs. Selden, 2 Wall., 190, one of the 
questions concerned the forfeiture of certain leases whijch 
contained a provision that “if any installment should re¬ 
main unpaid for one month from the time it should become 
due, all the rights and privileges accruing to the lessee should 
cease and determine,” the court (Mr. Justice Field), said, 
page 190: I 


“The rent becoming due on the first day of May, 
the one month from that time within which the pay¬ 
ment was required to be made to prevent a forfeiture, 


u„. 
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expired on the first day of June following. In the 
computation of the time, the day upon which the 
rent became clue was to be excluded. The general cur¬ 
rent of the modern authorities on the interpretation of 
contracts, and also of statutes, where time is to be com¬ 
puted from a particular day or a particular event, as 
when an act is to be performed within a specified period 
from or after a day named, is to exclude the day thus 
designated, and to include the last day of the specified 
period. “When the period allowed for doing an act,” 
says Mr. Chief Justice Bronson, “is to be reckoned 
from the making of a contract, or the happening of 
any other event, the day on which the event happened 
may be regarded as an entirety or a point of time, and 
so be excluded from the computation.” 

To like effect are the cases of Smith vs. Gale, 137 U. S., 
577, and Trustees of the German Lutheran Church vs. Heise 
& Co., 44 Md., 453, which latter case involved the validity 
of certain mechanics' liens, one of the questions being 
whether or not the lien was filed within a time prescribed 
by the statute. On this proposition the opinion of Judge 
Alvey, at page 476, reads: 

“But, upon the construction which we place upon 
the terms of the statute, we think the claim in ques¬ 
tion ought to be allowed. The day upon which the 
last item in the account is charged should be excluded, 
in the computation of the time, within which the lien 
claim could be filed. In this case the six months com¬ 
menced to run on and with the tenth of January, 1873, 
the ninth, the day on which the last item in the ac¬ 
count was delivered, being regarded as an entirety, or 
as a mere point of time, and hence excluded from the 
computation. This would seem to be in accordance 
with the rule now generally established, though there 
may be exceptions to it. * * * There is no suffi¬ 

cient reason suggested why the rule should not be ap- 
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plied to this case; and, according to the rule, the entire 
day of the ninth of July, 1873, was included within 
the six months allowed to the claimants for filing their 
claim for liens.” 

It will be noted that this is a mechanics’ lien case, in 
which class of cases the rule of construction requiring strict 
compliance with the provisions of the statute, is practically 
the same as that which is claimed to govern the statute we 
are now considering. 

This question was elaborately argued by Judge Gray in 
the case of Bemis vs. Leonard, 118 Mass., 502, where the 
statute required the copy of a writ and of the return of an 
attachment of personal property to be deposited in the 
town clerk’s office at any time within three days thereafter. 
On the question of whether or not the day of the deposit 
was to be included or excluded in the computation of the 
three davs the court said: 

" i 

The rule of construction stated in some of the old 
authorities—that when time is to be computed from an 
act done, the day of the act is to be included—has 
been rejected in the later English cases, of which it is 
sufficient to refer to Lester vs. Garland, 15 Ves., 248, 
and Webb vs. Fairmaner, 3 M. and W., 473, where 
the earlier cases are critically reviewed by Sir William 
Grant and by Baron Parke. And the English deci¬ 
sions cited by the learned counsel for the defendant 
cannot govern a case before us. 

The court then’goes into an elaborate discussion of the 
various cases cited in support of the proposition that the 
terminus a quo should be included in the computation of 
time. Referring to the case of Arnold vs. U. S., 9 Cranch, 
104, 120, cited by the other side in this case, Judge Gray 
says: 
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The statement of Mr. Justice Story in Arnold vs. 
U. S., 9 Cranch, 104, r20, that “It is a general rule 
that, where computation is to be made of an act done, 
the day on which the act is done is to be included," 
had no application to the case before the court, in 
which the point decided was that a statute which was 
to take effect “from and after the passing thereof” 
took effect immediately, without waiting 'for the ex¬ 
piration of the day on which it was passed; and to 
apply the rule quoted would include the whole of that 
day, and so give the statute a retroactive effect, which 
could not be allowed. 

In the case of Xeurath vs. 1). C.. 17 Court of Claims, 
225, the court, in construing a provision that “the prosecu¬ 
tion of all such claims shall be commenced in the Court of 
Claims by the filing of a petition * * * within six 

months from the passage of the act,” says: 

“The language to be construed raises the question 
whether the day of the passage of the act shall be 
included or excluded in the computation of the ‘six 
months from the passage of the act.’ If included, the 
six months expired with the close of the fifteenth of 
the ensuing December, and the petition was filed too 
late. If excluded, it was filed in time. 

“For more than a century the doctrine laid down 
by Lord Mansfield in Pugh vs. Duke of Leeds, Cowp., 
714, seems to have been received and accepted by courts 
and legal writers, and may be thus summarily stated: 
That, in a computation of time the sense of the word 
‘from* must always depend upon the context and sub¬ 
ject-matter; and that courts of justice are so to con¬ 
strue the word as to sustain the deeds of parties and 
give effect to their intention, and not to overthrow their 
deeds or defeat their intention. Before that day there 
had been much contrariety of views as to the proper 
meaning of that word in such circumstances; and Lord 
Mansfield, in ordering the case to stand over, said: 
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‘It is very fit that a solemn judgment should be given 
on a point that has been so much confounded.’ , 

“When, then, we enter upon the construction of the 
phrase ‘from the passage of this act,’ we may look at 
the general intention of Congress in passing the act, 
which may be legitimately inferred from its title, 
though that may not be relied on to control the con¬ 
struction of its terms. Judged by its title, the gen¬ 
eral purpose of this act is ‘to provide for the settlement 
of all outstanding claims against the District of Co¬ 
lumbia.’ It is our duty to effectuate, and not to de¬ 
feat, impede, or embarrass that purpose. 

vj# ^ %A+ 

^ 

“The defendant, at the argument, relied mainly on 
the case of Arnold vs. U. S., 9 Cranch, 104, as con¬ 
trolling the interpretation of this statute. But we 
cannot so regard it. The question there was whether 
an act of Congress went into force on the day of its 
passage or on the next day, and the court decided in 
favor of the day of its passage. In this case there is 
no question whether the act took effect on the day of 
its passage. Beyond doubt it was a law on the six¬ 
teenth of June, 1880, and the question is merely as to 
a computation of time from its passage.” 

In McCulloch vs. Hopper, 47 N. J., 189, the court said: 

1 

“The main question in this case is whether, in com¬ 
puting the six years within which an action for money 
had and received must be brought, the day on which 
the money came to the defendant’s hand should be 
counted. The money, having been received on June 
6, 1878, and the suit begun on June 6, 1884, is the 
Statute of Limitations a bar? 

“The exact six years, of course, ended at the mo¬ 
ment on June 6, 1884, corresponding to the moment on 
June 6, 1878, when the cause of action accrued. But 
the inconvenience of the thing precludes inquiry as to 
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when that moment was. The law concedes or with¬ 
holds the entire day, and dc minimus non curat. 

“The rule laid down in the older authorities for the 
continuation ot time is that when the time starts from 
an event, the day of .its occurrence shall be counted, for 
a part of the day is certainly included, and that is 
reckoned as a whole day, since ‘the law doth reject all 
divisions of a day for the uncertainty.’ But when the 
time starts from a day, that day shall not be counted, 
for the very words exclude it all. 

“The more recent decisions, however, disapprove 
the first branch of this rule, and hold that, generally, in 
computing a period of time from an event, the day 
of the occurrence should not be included, Sir William 
Grant, in Lester vs. Garland. 15 Yes., 242, giving this 
reason: ‘Our law rejects fractions of a day. The 
effect is to render the day a sort of indivisible point, so 
that any act done in the compass of it is no more refer¬ 
able to any one than to any other portion of it; but 
the act and the day are coextensive, and therefore the 
act cannot properly be said to be passed until the day 
is passed. 

“In New Jersey, from very early times the rule 
seems to have been to exclude the day of the terminus 
a quo , whether that terminus was a day or an event. 
* * * In our legislation, also, the distinction be¬ 

tween reckoning time from a day and reckoning it 
from an event seems to be disregarded.’’ 

In the case of Bigelow vs. Wilson, t Pick., 485, speaking 
to a similar question, the court said : 

“As to the rule for computing time from any act 
done, which is laid down in several cases, and princi¬ 
pally relied upon by the defendant’s counsel, it appears 
to me to be liable to several objections, admitting 
that it is applicable to this case. 

“In the first place, it is opposed to the maxim al¬ 
ready noticed, that there is no fraction of a day. If 
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a day is considered as an indivisible point of time, there 
can be no distinction between a computation from an 
act done and a computation from the day in which 
the act was done. I admit that this maxim is a fiction 
of law, and that when it is material to distinguish, the 
truth may be shown; for the fiction of law, introduded 
for the sake of convenience and justice, ought never 
to be allowed to work a wrong. Thus, when it is neces¬ 
sary to determine the priority of two attachments, the 
precise time of each attachment may be shown; and 
so in many other cases. But this is only permitted 
for the furtherance of justice. * * * 

“Cases may be supposed in respect to which the ap¬ 
plication of the rule would be absurd. For instance, if 
a day only were allowed the debtor to redeem, after 
an act done, and the act were done the last moment of 
the day, or even after sunset, the debtor could make no 
lawful tender at any time, and his right of redemption 
would be defeated by construction.” 

Many other authorities could be cited in support of this 
proposition, but it is considered unnecessary to weary the 
court by multiplying citations on a proposition which has 
been practically established without dissent by modern de¬ 
cisions. 

It is said in this case that the statute is one of a class 
which should receive a strict, rather than a liberal, construc¬ 
tion. The court below, citing the langauge of Judge Bland 
in Binney’s case, 2 Bland’s Chancery, 99, said: 

“A11 act of this sort deserves no favor. To construe 
it liberally would be sinning against the rights of 
property.” 

The question before the court in that case was whether 
a statute authorizing the condemnation of certain land could 
be so construed as to extend the authority so as to comprise 
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land in addition to that which the statute describes. But in 
the later case of The Bellona Company, 3 Bland’s Chan¬ 
cery, 442, the same judge construing a similar act, said: 

“I admit that this section of the act, bv which the 
defendants have been incorporated, is of such a char¬ 
acter as to require to be construed strictly. But the 
whole must be so taken together as to carry into effect 
the just and manifest purpose of the law; unless the 
sense of the expressions used be such as to forbid their 
being interpreted in any but one way; and when so 
taken, that the mode of proceeding prescribed cannot 
be so executed as to attain the object.” 

Condemnation statutes should be construed so as to sup¬ 
port their validity, rather than otherwise. Pittsburg z's. 
Scott, 1 Pa. St., 309; Pierce on Railroads, 258. 

“In determining whether statutes confer the right to 
exercize the power of eminent domain, the rules of 
strict construction are to be applied. But when the 
power has undoubtedly been conferred by statute, then, 
in so far as it attempts to define the locations of a 
route, it is to receive a reasonable, rather than a 
strict, construction. It is against common right that 
a person or corporation should have the power; but, 
having the power, it is for the general good that it 
should not be impaired or embarrassed by a narrow 
or technical interpretation of it. Lewis’ Eminent Do¬ 
main, 255; citing Ches. Ohio Canal Co. vs. Key, 3 
Cranch C. C., 599.” 

In the latter case the question, somewhat analagous to 
the case at bar, involved the construction of the word 
“from” with reference to place, in a charter authorizing 
the condemnation of land. Said the court: 

“The first question, then, is, what is the proper rule 
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of construction applicable to charters and such legisla¬ 
tive acts as are in the nature of charters? Is it that 
the words shall have the strongest possible construc¬ 
tion against the grantee, or is it that they shall have’ 
a reasonable construction, drawn from the whole con¬ 
text of the instrument or act, to carry into effect the 
intention of the parties ? Here it is said that the 
strictest construction ought to be adopted against' the 
powers granted to the company because those powers 
are in derogation of common right. But is that true? 
Is the right to take private property for public use, 
upon making just compensation, in derogation of com¬ 
mon right? The right of the public has been recog¬ 
nized by the Constitution of the United States, and!has 
from time immemorial been exercised by the several 
States ever since the Revolution, and was before that 
period exercised by the colonies and by the mother 
country.- It is one of the conditions upon which all 
property is holden by individuals, and, as a member 
of the public, the individual himself is as much inter¬ 
ested in maintaining it as he is in maintaining his in¬ 
dividual rights. 

“The public right is as much common right as the 
individual right. This public right is not a power ex¬ 
ercised merely because the sovereign power cannot be 
controlled and, therefore, in derogation of common 
right; but it is a constitutional power, primarily as¬ 
sented • to by the people themselves in their original 
primitive sovereignty, not applicable to any particular 
individual, but extending equally to all, and creating, 
a lien upon all property into whose hands soever it may 
come. 

“The contemplated canal is intended to be a great 
highway, and no man can be ignorant that he holds 
his lands always subject to the right of the public to 
make a highway through it whenever the great inter¬ 
ests of the Nation or of the State may require it.' It 
does not seem to me, therefore, that the power given by 
this charter, to condemn land for this highway, is such 


? 
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a power in derogation of common right as will justify 
the court in confining the words ‘at’ and ‘from’ to 
their strictest and strongest sense against the company. 
Xor would I, on the other hand, entirely adopt the rule 
applicable to grants, that the words shall be taken 
most strongely against the grantor. But the rule most 
properly applicable seems to be that which is applied 
to wills and to ordinary legislative acts, viz, to give 
that construction which will best carry into effect the 
will of the testator or of the legislature.” 

The rule of construction just stated, it is respectfully sub¬ 
mitted, is the proper rule to appy in this case. The title of 
the act under discussion is “An Act authorizing the ex¬ 
tension of Second street northwest from Elm street north 
to Bryant street, of W street from its present terminus 
west of Flagler place to Second street, and of W street 
west of Second street eastwardly to Second street.” The 
purpose of the act is there expressed, and it is the duty of 
the court to construe all of the provisions of that act with 
reference to that purpose. It was manifestly the intention 
of Congress that the Commissioners of the District of Co¬ 
lumbia should have thirty days after the passage of the act in 
which to start their proceedings. It is certain that, accord¬ 
ing to the construction of the act adopted by the court be¬ 
low, the Commissioners of the District of Columbia would 
not have thirty days within which to proceed. Suppose, as 
suggested in the case in i Pickering, that the time limit 
were but one day instead of thirty days; according to the 
construction given to this act by the court below, it would 
be a practical impossibility for the Commissioners to comply 
with its terms. 

II. 

The Law is Constitutional. 

Another point raised by the appellees in the court below 






19 


was that the statute authorizing these proceedings was un¬ 
constitutional by reason of the provision contained therein 
that the entire amount awarded by the jury for the land 
taken, plus the cost of the proceedings, should be assessed 
by the jury as benefits. 

The validity of such provisions has been affirmed and re¬ 
affirmed by a line of decisions of the Supreme Court of the 
United States, with which this court is entirely familiar. 
Bauman vs. Ross, 167 U. S.; Wight vs. Davidson, 181 
U. S., 371. 

In the latter case the question decided was precisely 
identical in principle with that in the case at bar, the court 
saying, p 381 : 

“If, then, the reasoning and conclusions of these 
cases are to be respected as establishing the law of the 
present case, it is plain that it was within the power 
of Congress by the act of March 3, 1899, to order 
the opening and extension of the streets in question, 
and to direct the Commissioners of the District to con¬ 
demn the necessary land; and it was also competent for 
Congress, in said act, to provide that, of the amount 
found due and awarded as damages for and in respect 
of the land condemned for the opening of said streets, 
not less than one-half thereof should be assessed by the 
jury in said proceedings against the pieces and parcels 
of ground situate and lying on each side of the exten¬ 
sion of said streets, and also on all or any adjacent 
pieces or parcels of land which will be benefited by the 
opening of said streets as provided for in the said act, 
and that the sums to be assessed against each lot or 
piece or parcel of ground should be determined and 
designated by the jury, and that, in determining what 
amount should be assessed against any particular piece 
or parcel of ground, the jury should take into con¬ 
sideration the situation of said lots and the benefits 
that they might severally receive from the ^pw**h* & 
said streets.” 
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The only substantial difference between this provision 
and that in the case at bar is that in the present case the 
entire amount is directed to be assessed by the jury as 
benefits, whereas in the Wight-Davidson case not less than 
one-half of the amount is so directed to be assessed. But 
the principle is the same. 

It may be claimed by the appellees that the recently de¬ 
cided case of Martin vs. D. C., 205 U. S., 135, has modified 
this decision. In the Martin case a writ of certiorari had 
been prayed to cancel a special assessment against certain 
property made under a general condemnation law providing 
for the opening of alleys and minor streets, which apparently 
directed the arbitrary assessment of the full amount 
awarded as damages in all cases undertaken under the pro¬ 


visions of that act. It was claimed and shown in that case 
that the amounts assessed were flagrantly in excess of any 
possible benefits which could have accrued to the property 
by reason of the opening of the minor street, and that, there¬ 
fore, the enforced collection of such an assessment would be 
a taking of property without due process of law. The 
appellants in that case differentiated the case from that of 
Wight vs. Davidson, claiming that the latter case concerned 
a special act of Congress providing for a particular street 
extension which the legislature might be presumed to have 
had in view when the act was passed; whereas, in the 
Martin case, the assessment was levied under a'general law 
which precluded any such presumption. 

The court recognized this distinction (p. 138 ) : 


“The law is not a legislative adjudication concern¬ 
ing a particular place and a particular plan, like the 
one before the court in White vs. Davidson, 181 U. S., 
371. It is a general prospective law. The charges in 
all cases are to be apportioned within the limited taxing 
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district of a square; and therefore it well may hap¬ 
pen, it is argued, that they exceed the benefit con¬ 
ferred in some case of which Congress never thought 
and upon which it could not have passed. ,, 

The court, after reviewing the authorities, refrained 
from deciding that even in a general law such a provision 
would be unconstitutional, but held that the law under con¬ 
sideration in that case was susceptible of a construction 
which would authorize the jury to assess benefits according 
as they found them up to the total amount of the award, 
plus the cost of the proceeding. i 

They further found, from the record in that case, that 
the assessments in fact far exceeded any benefits which 
could have resulted from the opening of that particular 
street, and directed the assessment to be quashed. : 

The utmost that can be claimed from this adjudication, 
even by inference, is that in any case where a clear showing 
was made that assessments, levied under a general law con¬ 
taining an arbitrary provision for the assessment of the full 
amount of the award, were in excess of any actual benefits, 
the court might declare such a provision invalid in its appli¬ 
cation to that particular case. 

“Constitutional rights, like others, are matters of degree,” 
says the court in the case of Martin vs. D. C.; and, “Special 
facts showing an abuse or disregard of the law, resulting in 
an actual deprivation of property, may give grounds for ap¬ 
plying for relief to a court of equity,” says the court in the 
Wight-Davidson case. This is the theory upon which rate 
laws may or not be invalid, according to the circumstances 
of the particular case. 

Hence, giving to the Martin decision its broadest sig¬ 
nificance, it would be incumbent upon a party in order to 
bring his case within the scope of that decision, to show 
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an actual deprivation of property without due process of 
law. 


There is no such showing in this case, in fact it is by no 
means certain that the appellees will sustain any assessment. 
They are in the case, so far as the record discloses, as 
owners of part of the land sought to be condemned in the 
proceedings. The provision of the law relating to assess¬ 
ments may or may not affect them. 

Hence, on the proposition of the unconstitutionality of 
the law they have no standing in court. 


TIL 

The other grounds upon which the motion to dismiss the 
original petition and the amended petition were based are, 
it is submitted, without merit. 

One of those grounds is that the suit should have been 
brought in the name of the District of Columbia, instead of in 
the name of' the Commissioners. The act directs, “The 
Commissioners of the District of Columbia” to institute the 
proceeding. It is settled law that, in exercising the power 
of eminent domain, the legislature can select such agencies 
as it pleases, and confer upon them the right to take private 
property, subject only to the limitations contained in the 
Constitution. Bloodgood i's. Mohawk and Hudson Rail¬ 
way Co., 18 Wend., 9; Tidewater Canal Co. r.s\ Archer, 9 
Gill and J., 499. 

The point that the petition does not state the quantum 
of estate sought to be condemned is equally without merit. 
The law authorizes the Commissioners to institute pro¬ 
ceedings to condemn the “land” that may be necessary for 
the extension of the street, and the petition follows the 
language of the act of Congress. Whether the term 
“land” in the act authorizes the Commissioners to acquire 
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by condemnation a fee simple might be doubtful. Inasmuch 
as the District of Columbia has to pay for a fee simple in 
every case, it would be to its advantage to acquire, in terms, 
the full estate in the land. But some authorities hold that 
only such an interest in the land can be condemned as is 
necessary to support the public use. If, for example, val¬ 
uable minerals were to be discovered under the surface of 
land acquired for street purposes, it might be doubtful 
whether the property rights in them passed under a judg¬ 
ment of condemnation. 

The importance of the matter lies in this: That if the 
petition, in terms, pray the condemnation of a fee simple 
estate, the parties who were assessed might come into court 
with the claim that they were assessed to pay for a fee 
simple, whereas the act of Congress authorized only the 
condemnation of the land necessary for the extension of the 
street, which might be construed as an easement merely. 

In any event, these points are not vital. The defects, if 
any, could have been cured by amendment, and furnish no 
ground for the dismissal of the proceedings. 

EDWARD H. THOMAS, 

JAS. FRANCIS SMITH, 

Attorneys for Appellants. 









